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EXHIBIT P

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
Richard A. Conn, Jr.
Plaintiff :
V. : 1:09 CV 0760
Viadimir Zakharov,
Defendant

EXPERT DECLARATION OF MARTA GRECHISHKINA
I, Maria Grechishkina, pursuant to the provisions of 28 U.S.C. §1746, hereby declare as

follows:

QUESTIONS PRESENTED

1. I was requested by counsel for Richard Conn (“Conn”) to review the expert
declaration of Professor Peter B. Maggs dated May, 28., 2009 (“Maggs Dec.”) and provide my
opinion on the following issues in a claim brought by Richard Conn (“Conn”) against Vladimir
Zakharov (“Zakharov”) regarding the law which would govern the form and substance of the

alleged Agreement (as defined in the Complaint):

e Under Russian law, what law would govern the form of the alleged
Agreement between Conn and Zakharov which provided for Conn to receive a
15% interest in one or more entities to be formed in Cyprus?

e Under Russian law, what law would govern the substance of the alleged
Agreement between Conn and Zakharov which provided for Conn to receive a
15% interest in one or more entities to be formed in Cyprus?

CONCLUSIONS

2. My conclusions are:

e Russian law would look to the law of the place of conclusion of the contract to
govern its form. Under Russian law, if the offer to enter the alleged

Agreement came from Zakharov in Russia was accepted by Conn in the
United States, the form of the Agreement is governed by Russian law.
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Alternatively, if Conn made the offer from the United States, United States
law would govern the form of the Agreement.

e Russian law would look to the substantive law of the country where the legal
entity in which Conn is to receive a 15% interest is to be formed. An
Agreement between Conn for Conn to receive a 15% interest in one or more
entities to be formed in Cyprus is governed by Cyprus law in regard to the
substance of the Agreement.

I have also commented on other aspects of Maggs’ declaration.

DOCUMENTS REVIEWED

3. I have reviewed the following documents in preparing my opinion: |

a. Connv. Zakharov Complaint filed in the United States District Court for the
Northern District of Ohio, Eastern Division;

b. Declaration of Peter B. Maggs dated May 28, 2009.

QUALIFICATIONS

4, I received my law degree from the Moscow State University named after M. V.
Lomonosov in 1998.

5. I also received a master’s degree in law from Temple University School of Law in
2000.

6. I have the right té practice law in accordance with Russian law.

7. I am admitted to practice law in the state of New York.

8. I gained my practical legal experience by working as an attorney for a foreign

company doing business in Russia from 1997 to 1998 in Moscow, Russia and then as an attorney
working for Egorov, Pughinsky, Afanasiev & Marks, LLC and then Marks & Sokolov, LLC
from 1998 till 2003 in the United States and Moscow.

9. I worked as an in-house counsel for a major Russian telecommunication company
from 2003 till 2004 in Moscow, Russia.

10. I am an attorney with Marks & Sokolov, LLC.
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11.  Inthe course of my work I have handled many matters involving Russian law.

12. ~ 1have assisted numerous experts in preparing Russian legal expert reports and
was an expert on Russian law before US courts.

13.  Iam fluent in Russian and English.

14. My involvement in Conn’s opposition to the Motion to Dismiss has been limited
to preparing this expert report and assisting Professor Burger in preparing his report. I have not
been involved in the substantive litigation of the case.

RUSSIAN LAW

15.  Russiais a civil law country.

16.  Commercial matters, such as those at issue, are governed by the Civil Code of the
Russian Federation (“CC RF”) and other laws.

17.  Court procedures in the Arbitrazh courts’, which have jurisdiction over
commercial matters, are governed by the Arbitrazh Procedure Code of the Russian Federation
(“APC”). Alternatively, the Civil Procedure Code of the Russién Federation (“CPC”) governs
procedures in courts of general jurisdiction.

18.  For Russia being a civil law country, trial court and intermediate appellate court
decisions do not have precedential value, although they may be persuasive to a Russian court.
Russian courts frequently look to the work of scholars for guidance on legal issues.

RUSSIAN CHOICE OF LAW PROVISIONS
Russian Choice of Law Applicable to Contracts with “Foreign Factor”

19.  When examining contracts complicated by a “foreign factor”, Russian courts

apply Russian choice of law provisions in order to determine which law would govern the

contracts.

! The term “arbitrazh” is historical. These are commercial courts, not arbitration tribunals.
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20.

Specifically Pursuant to 1186 (1) of the CC RF?, entitled “Determining the Law

Governing Civil Legal Relations Involving the Participation of Foreign Persons or Civil Legal

Relations Complicated by Another Foreign Factor”, provides:

21.

1. The law applicable to civil legal relations involving the
participation of foreign citizens or foreign legal entities or civil
legal relations complicated by another foreign factor, in particular,
in cases when an object of civil rights is located abroad shall be
determined on the basis of international treaties of the Russian
Federation, the present Code, other laws ( Item 2 of Article 3 ) and
usage recognized in the Russian Federation.

Based on this section, Russian courts would look to the choice of law sections of

the Russian Civil Code to determine the choice of law because the alleged Agreement between

Conn and Zakharov is “complicated” by a foreign factor, i.e. (1) one of the parties is a foreign

individual; (2) the contract may have been concluded outside of Russia; and (3) the contract

concerns a 15% interest in Cyprus entities.

22.

Law Governing the Form of a Contract

Pursuant to Russian conflicts of law rules in regard to the form of the contract,

Article 1209(1) of the CC RF provides: “The form of transaction shall be governed by the law of

place of conclusion.”

23.

24.

Pursuant to Article 444 of the CC RF:

If no place of its conclusion has been indicated in the contract, it
shall be recognized as concluded at the place of residence of the

citizen or at the place of location of the legal entity, who (which)
has forwarded the offer.

When looking to the foreign law, pursuant to Article 1190 of the CC RF, the

Russian court looks only to the substantive law of the foreign jurisdiction, not its conflict of law

provisions:

% See Exhibit 1 for CC RF provisions cited to in this Declaration.
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Any reference to a foreign law in compliance with the rules of the
present section shall be deemed a reference to substantive law
rather than the law of conflict of the relevant country, except for
the cases specified in Item 2 of the present article.

Certain Foreign Trade Transactions
25.  Article 1209(2) is an exception to the conflict of law provision in regard to the
form of certain foreign trade transactions. It provides:
The form of a foreign trade transaction in which at least one party
is a Russian legal entity shall be governed by Russian law,
irrespective of the place where the transaction was concluded. This
rule shall be applicable, in particular, in cases when at least one of
the parties to such a transaction is a natural person pursuing
entrepreneurial activities whose personal law under Article 1195 of
the present Code is Russian law.
26.  Pursuant to Article 162(3) CC RF, foreign trade transactions (which are also
called “foreign economic transactions™) which are governed by Russian law are invalid if not
executed in written form: “The failure to comply with the simple written form of a foreign

economic transaction shall entail the invalidity of the transaction.”

Law Governing Substance of a Contract
27.  Pursuant to the Russian conflicts of law rules, the choice of law applicable to the
substance of the contract is regulated separately from law applicable to the form of the contract.
28.  Pursuant to Article 1211(1) of the CC RF, “Where there is no agreement of
parties on applicable law, the contract shall be subject to the law of the country with which the
contract has the closest relation.”
29.  However, Article 1211(5) of the CC RF specifically provides:
A contract that has features of various types of contract shall be
subject to the law of the country with which this contract as a
whole has the closest relation, except as otherwise ensuing from

law, the terms or substance of the contract or the group of
circumstances of the case in question.
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30.  Pursuant to Article 1214 of CC RF ”The Law Governing Contracts for the
Formation of a Legal Entity with Foreign Interest™:

A contract for the formation of a legal entity with foreign interest
shall be subject to the law of the country in which the legal entity
is to be founded.

31.  Therule of Article 1214 is imperative under the Russian law, i.e. the parties
cannot agree that a law of a country other than the law of the country of foundation of the legal
entity would apply. This point of view is confirmed by leading Russian legal scholars in their
commentary to CC RF. According to Professor Boguslavksy: “The principle of autonomy of
parties’ will does not cover this case. This conclusion is confirmed by the fact that the rule on
applicable law to such contract is formulated as separate article, and is not placed in Article
12117,

32.  According to the Russian legal scholars, absent an express provision to the
contrary, a contract will be governed by one law under Russian law. According to the
Commentary of Professor Abova to Article 1211 (5): ” Presence of elements of various types of
contracts in one contract is not to be ignored. At the same time the court’s task when making a
determination on applicable law is to consider these elements in their entirety, keeping in mind
that they are parts of the same contract in order to subject the contract, to the extent possible, the
substantive rules of the one country law...”.* Given the imperative nature of Article 1214 of the
CC RF, pursuant to Article 1211(5) of CC RF, Cyprus law would likely govern all substantive

aspects of the alleged agreement.

3 Commentary to the Part Three of the Civil Code of the Russian Federation, (article by article),
edited by A.L. Makovsky and E.A. Sukhanov, “Jursit”, Moscow, 2002, Exhibit 2.

* Commentary to the Civil Code of the Russian Federation, Part 3, (article by article), edited by
T.E. Abova, M.M. Boguslavskiy, A.G. Svetlanov, Yourayt-2004, Moscow, 2004, Exhibit 3.
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33.  Pursuant to Article 1215 of CC RF “The Applicability of Law Governing a
Contract”, the substantive aspects of a contract are:

The following shall be in particular determined by the law
. governing a contract ...

1) the construction of the contract;

2) the rights and duties of the parties to the contract;

3) performance under the contract;

4) the consequences of a default on performance or improper
performance under the contract;

5) the termination of the contract;

6) the consequences of invalidity of the contract.

34.  Notably, the form of the contract is not included in the list of issues regulated by
the law governing the contract. This view is confirmed by opinions of Russian legai scholars.
According to the commentary to Article 1215 of CC RF by Professor Marysheva : “An opinion
set forth by Professor Lunts over 30 years ago to the effect that the statute of the obligation does
not apply to issues related to legal personality and legally capacity of the parties to the contract,
form and procedure of signing of the contract, proprietary interest (transfer of ownership rights),
has been confirmed in domestic law ...

35.  Thus, the law of one country may govern the form and the law of a different
country may govern the substance.

DISCUSSION
LAW GOVERNING THE FORM OF THE ALLEGED AGREEMENT
36.  Ihave assumed that Conn and Zakharov agreed: (a) Conn would provide services

to Rosinka related projects; (b) Conn would receive a 15% interest in one or more legal entities

to be organized in Cyprus; and (¢) Conn would receive USD $ 20,000 per month and housing in

> Commentary to the Civil Code of the Russian Federation, part 3 (article by article), edited by
N.I. Marysheva, K.B. Yarosheno, KONTRACT, INFRA-M, Moscow 2004. Exhibit 4.
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Russia. I have also assumed that Conn provided services between October, 2006 and January,
2007 and received payment and housing for such services.

37.  Tunderstand that Conn takes the position that he accepted Zakharov’s offer in the
United States and that Zakharov has denied that there was an agreement.

38.  If Conn accepted an offer made by Zakharov from Russia, Russia would be the
place of conclusion and Russian law would govern the form of the Agreement.

39.  Alternatively, if Zakharov accepted an offer made by Conn from the United
States, the United States will be the place of conclusion and United States law would govern the
form of the Agreement. I should note that if United States law would govern the form, Article
162(3) CC RF would not apply.

40.  The Russian court will not consider the United States conflict of law provision if
it decides United States law governs.

LAW GOVERNING THE SUBSTANCE OF THE ALLEGED AGREEMENT

41.  Thave assumed that Conn and Zakharov agreed that Conn would receive a 15%
interest in one or more Cyprus entities. Pursuant to Article 1214 of CC RF the contract
concerning formation of a legal entity in Cyprus is to be governed by Cyprus law.

42.  According to the Articles 1211(5) and 1215, Cyprus law would apply to all the
substantive issues, such as the construction of the contract; the rights and duties of the parties;
performance under the contract; the consequences of a default or improper performance under

the contract; termination of the contract; and the consequences of invalidity of the contract.
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PROFESSOR MAGGS’ DECLARATION FAILS TO PROPERLY ANALYZE
RUSSIAN LAW

43.  Professor Maggs’ declaration is based on the assumption that Russian law would
apply to the alleged Agreement both as to form and substance. However, he does not properly
analyze Russian law.

Professor Maggs Fails to Properly Analyze Article 1209(1)

44.  Professor Maggs correctly states that a contract may be made by offer and
acceptance. Under Russian law, it is critical to decide where the contract was concluded, which,
as discussed above, is based on determination as to whgre the offer was made. Professor Maggs
omits this determinative analysis and jumps to the discussion of Russian law requirement to the
form of a contract.

45.  The failure to determine the place of conclusion of the alleged contract between
Conn and Zakahrov makes Professor Maggs’ analysis incomplete.

46.  Based on Conn’s assertion that he accepted an offer made by Zakharov from
Russia, I agree Russian law would govern the form of the alleged Agreement.

47.  1also agree that the alleged Agreement would be invalid under Article 162(3) of
the CC RF because "The failure to comply with the simple written form of a foreign economic
transaction shall entail the invalidity of the transaction” and a Russian court would conclude
under Russian law that the emails are not sufficient to satisfy the “written form” requirement.

48.  Given that the alleged Agreement would be invalid under Article 162(3), the

substantive law of the contract would be a moot point.
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Russian Law Would Not Apply to the Form of the Alleged Agreement
Pursuant To §1209(2) Of The CC RF

49.  Professor Maggs’ conclusion that Russian law would govern the form of the
contract may also be based on Artic1¢ 1209(2) of the CC RF which governs certain “foreign trade
transactions”, an exception to the general rule of Article 1209(1). I note that this provision only
applies to the form, not the substance, of a contract.

50.  First, there is not allegation that a .Russian legal entity is a party to the Agreement.

51.  Second, Professor Maggs would be incorrect in concluding Zakharov is pursuing
“entrepreneurial activities”. Based on the above factual assumption, Zahkarov was not engaged
in “entrepreﬁeurial activities” within the meaning of the Russian law, because activities aimed at
formation of a legal entity do not constitute entrepreneurial activity. According to Professor
M.Y. Tikhomirov “... formation (foundation) of a legal entity is not entrepreneurial activity, but
a volitional act, indicating that the individual-founder possesses a spirit of enterprise. Upon
formation and completion of the state registration of the legal entity (or enterprise using
terminology of the law of that time) it is not the individual who engages in the entrépreneurial
activity, but the legal entity founded by him™®.

52.  Also, the Constitutional court of the Russian Federation, held tha“t “Aétivity of the
shareholders is not entrepreneurial [activity] (it is viewed as other economic activity, not
prohibited by law), however it as well entails certain economic risks, because the shareholding

company itself engages in entrepreneurial activity””.

§ “Individual entrepreneur: legal status and types of activity”, 3-rd ed, revised and amended,
M.Y. Tikhomirov, 2009. Exhibit 5.

7 Decision of Constitutional Court of the Russian Federation, dated February 24, 2004 # 3-I1,
Exhibit 6.
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53.  Thus, the provisions of Article 1209(2), which require Russian law to govern to
form of the contract, do not apply.

Professor Maggs’ Discussion of Cyprus Law in Regard to the Substantive Law of Contract

54.  Professor Maggs acknowledges that Russian. courts would refer to Cyprus law in
order to make a determination about the agreement to found a Cyprus legal entity (Maggs’ Dec.
at §47).

55.  Upon finding that Cyprus law would govern the substance of the contract,
Professor Maggs illogically concludes that the contract was not valid applying Russian law (See
Maggs’ Dec. at §48).

56.  Upon Professor Maggs’ own finding that Cyprus law would govern the essential
substantive elements of the agreement to form Cyprus legal entities between Conn and Zakharov,
Russian law requirements, as well as requirements of any other country, are irrelevant.

Professor Maggs’ Conclusion that Conn is Seeking Recovery
Pertaining to His Rosinka Unit is Wrong and Irrelevant.

57.  Generally, Russian law prescribes disputes related to real estate located in Russia
be heard by the Russian courts. (Maggs’ Dec. § 32).

58.  Though not incorrect, Professor Maggs’ reference to the Russian law is irrelevant
to the present case. The present dispute is not a dispute over possession of real estate in Russia.
Also, Conn does not seek to enforce any rights to a unit at Roskina. Rather, the present dispute
is about an alleged agreement between Conn and Zakaharov over a 15% interest in one or more

Cyprus legal entities.
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CONCLUSIONS

59. My conclusions are:

e Under Russian law, if the offer was coming from Russia and accepted in the
United States, the contract would be deemed concluded in Russia whose law
would govern the validity of its form. Alternatively, if the offer came from
the United States, United States law would govern to form.

e Under Russian law, the substance of an agreement concerning formation of
Cyprus entities is governed by Cypriot law.

Mo

Maria Grechishkina

Date: November 5, 2009
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EXHIBITP -1

THE CIVIL CODE OF THE RUSSIAN FEDERATION

(EXTRACTS FROM Part One No. 51-FZ of November 30, 1994, Adopted by State

Duma on October 21, 1994 (with subsequent amendments and additions) and Part

Three No. 146-FZ of November 26, 2001, Adopted by State Duma on November 1,
2001 (with subsequent amendments and additions))

Article 162. The Consequences of the Non-observance of the Simple Written
Form of the Deal

1. The non-observance of the simple written form of the deal shall in the case of a
dispute deprive the parties of the right to refer to the testimony for the confirmation of the
deal and of its terms, while not depriving them of the right to cite the written and the
other kind of proofs.

2. In the cases, directly pointed out in the law or in the agreement between the
parties, the non-observance of the simple written form of the deal shall entail its
invalidity.

3. The non-observance of the simple written form in a foreign economic deal shall
entail its invalidity.

Article 444. The Place of the Conclusion of the Contract

If no place of its conclusion has been indicated in the contract, it shall be
recognized as concluded at the place of residence of the citizen or at the place of location
of the legal entity, who (which) has forwarded the offer.

Article 1186. Determining the Law Governing Civil Legal Relations
Involving the Participation of Foreign Persons or Civil Legal Relations Complicated
by Another Foreign Factor

1. The law applicable to civil legal relations involving the participation of foreign
citizens or foreign legal entities or civil legal relations complicated by another foreign
factor, in particular, in cases when an object of civil rights is located abroad shall be
determined on the basis of international treaties of the Russian Federation, the present
Code, other laws ( Item 2 of Article 3 ) and usage recognized in the Russian Federation.

The peculiarities of determining the applicable law by the international
commercial arbitration tribunal shall be established by a law on the international
commercial arbitration tribunal.

2. If under Item 1 of the present article it is impossible to determine the law
subject to application the law of the country with which a civil legal relation complicated
by a foreign factor is most closely related shall apply.
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EXHIBIT 1

3. If an international treaty of the Russian Federation contains substantive law
norms governing a relevant relation, a definition on the basis of law of conflict norms
governing the matters fully regulated by such substantive law norms is prohibited.

Article 1190. Reverse Reference

1. Any reference to a foreign law in compliance with the rules of the present
section shall be deemed a reference to substantive law rather than the law of conflict of
the relevant country, except for the cases specified in Item 2 of the present article.

2. A reverse reference of a foreign law may be accepted in the cases of reference
to the Russian law defining the legal status of a natural person ( Articles 1195 - 1200 ).

Article 1192. Application of Imperative Norms

1. The regulations of the present section shall not affect the applicability of the
imperative norms of the legislation of the Russian Federation which, due to indication in
the imperative norms themselves or due to their special significance, in particular, for
safeguarding the rights and law-protected interests of participants in civil law relations,
regulate relevant relations, irrespective of the law that is subject to application.

2. According to the rules of the present section, when the law of any country is
applied a court may take into account imperative norms of another country closely related
to the relationship if under the law of that country such norms are to govern relevant
relations, irrespective of the law that is subject to application. In such cases the court
shall take into account the purpose and nature of such norms and also the consequences
of their application or non-application.

Article 1209. The Law Governing the Form of Transaction

1. The form of transaction shall be governed by the law of place of conclusion.
However, a transaction concluded abroad cannot be declared null and void because of a
failure to comply with the form, if the provisions of Russian law have been observed.

The rules set out in Paragraph 1 of the present item shall be applicable, in
particular, to the form of powers of attorney.

2. The form of a foreign trade transaction in which at least one party is a Russian
legal entity shall be governed by Russian law, irrespective of the place where the
transaction was concluded. This rule shall be applicable, in particular, in cases when at
least one of the parties to such a transaction is a natural person pursuing entrepreneurial
activities whose personal law under Article 1195 of the present Code is Russian law.

3. The form of a transaction relating to immovable property shall be governed by
the law of the country where the property is located and in respect of an immovable
property recorded in a state register of the Russian Federation, by Russian law.
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EXHIBIT 1

Article 1211. The Law Governing a Contract in the Case of Lack of Parties'
Agreement on Applicable Law

1. Where there is no agreement of parties on applicable law, the contract shall be
subject to the law of the country with which the contract has the closest relation.

2. The law of the country with which a contract has the closest relation shall be
deemed the law of the country where the party responsible for the performance under the
contract of crucial significance for the content of the contract has its place of residence or
main place of business, except as otherwise ensuing from the law, the terms or substance
of the contract or the group of circumstances of the case in question.

3. A party responsible for the performance under a contract of crucial significance
for the content of the contract shall be a party which, in particular, is the following,
except as otherwise ensuing from law, the terms or substance of the contract or the group
of circumstances of the case in question:

1) a seller - in a sales contract;

2) a donor - in a donation contract;

3) a lessor/landlord - in a lease;

4) a lender - in a contract of gratuitous use;

5) a contractor - in a contract;

6) a carrier - in a carriage contract;

7) a forwarding agent - in a forwarding contract;

8) a lender (a creditor) - in a loan (credit) contract;

9) a financial agent - in a case in action assignment financing contract;

10) a bank - in a bank deposit contract and bank account contract;

11) a custodian - in a custody contract;

12) an insurer - in an insurance policy;

13) an agent - in a contract of agency;

14) a commission agent - in a contract of commission agency;

15) an agent - in a contract of agency service;

16) a franchisor - in a contract of franchise;

17) a mortgagor - in a mortgage contract;

18) a surety - in a suretyship contract;

19) a licensor - in a licence contract.

4. The law of the country with which the contract has the closest relation shall be
as follows, except as otherwise ensuing from law, the terms or substance of the contract
or the complex of circumstances of the case:

1) for a contract of independent building contractor work and a contract of
independent design and prospecting contractor work - the law of the country where on the
whole the results stipulated by the contract are created;

2) for a contract of general partnership - the law of the country where on the
whole the activity of the partnership is pursued;

3) for a contract concluded by auction, tender or commodity market the law of the
country where the auction, tender is held or the commodity market is situated.

5. A contract that has features of various types of contract shall be subject to the
law of the country with which this contract as a whole has the closest relation, except as
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EXHIBIT 1

otherwise ensuing from law, the terms or substance of the contract or the group of
circumstances of the case in question.

6. If internationally accepted trading terms are used in a contract it shall be
deemed, unless there are directions to the contrary in the contract, that the parties have
agreed on their application to their relations of business transaction usage designated by
relevant trading terms.

Article 1214. The Law Governing Contracts for the Formation of a Legal
Entity with Foreign Interest

A contract for the formation of a legal entity with foreign interest shall be subject
to the law of the country in which the legal entity is to be founded.

Article 1215. The Applicability of Law Governing a Contract

The following shall be in particular determined by the law governing a contract in
keeping with the rules of Articles 1210 - 1214, 1216 of the present Code
1) the construction of the contract;
2) the rights and duties of the parties to the contract;
3) performance under the contract;
4) the consequences of a default on performance or
improper performance under the contract;
5) the termination of the contract;
6) the consequences of invalidity of the contract.
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EXHIBIT 1

T'PAXKJIAHCKHM KOJEKC POCCUMCKOM ®EJIEPAIIMA

(BBIAEP/KKMU u3 Yactu IlepBoii ot 30 HosiOps 1994 roga, N 51-®3, npunaT
TI'ocynapcrBennoii lymoii 21 oxkrsaopst 1994 rona (¢ mocjienyrommuMu M3MeHEHUSIMH)
u Yactu Tperseii ot 26 Hos10pst 2001 roxa N 146-®3, npunsat 'ocyrapcTBeHHOM
dymoii 1 Hossops 2001 roga (¢ mocjaeayOIMMU U3MEHEHUSIMMN))

Crarpsa 162. IlociaeacTBusi HecoOJIOAeHMS] MPOCTOH NUCHLMEHHOH (OPMBI
CIeJKH

1. HecoOmroaeHne mpocToit MMChbMEHHOM (DOPMBI CIICIKHM JIUIIACT CTOPOHBI IpaBa B
Clyyae CIopa CChUIaThCA B MOJATBEPXKICHUE CHCIKU U €€ YCIOBUU Ha CBHJIETEIbCKUE
MOKa3aHMsl, HO HE JIMIIAeT X IpaBa NPUBOJUTh NUCbMEHHBIEC U APYTrHe TOKA3aTeIbCTBA.

2. B caywasx, mpsMO YKa3aHHBIX B 3aKOHE€ WJIM B COTJAIICHHH CTOPOH,
HEeCcOOJTI0/IeHNEe TIPOCTON MUCHbMEHHON (DOPMBI CACIIKH BJICUET €€ HEICHCTBUTEILHOCTD.

3. HecoOmomenne mpocToil MMChMEHHON (JOPMBI BHEITHEAKOHOMHYECKOU CICITKH
BJIEYET HEIEHCTBUTENHLHOCTE CAEIKH.

Cratbs 444. MecTo 3aK/I104eHHS 10T0BOpPa

Ecin B nmoroBope He yka3aHO MECTO €ro 3akKJIIOYEHHs, JOTOBOP IPU3HAETCS
3aKJIIOYEHHBIM B MECTE KUTEJIbCTBA I'PAKIaHUHA UM MECTE HaXO0KICHUS FOPHUINYECKOTO
JIMIIa, HATIPABUBIIETO OepTy.

Cratbs 1186. Onmpenesenue mnpaBa, MNOQJeKAMEro NPUMEHEHHI0 K
rpaxaIaHCKO-IIPaBOBbIM OTHOUICHUSIM € Y4YaCTHE€M HWHOCTPAHHBLIX JHUIl HWJIH
rpa)kKaJaHCKoO-NIpaBOBbIM OTHOIICHUAM, OCJI0KHCHHbIM HWHBIM HWHOCTPAHHBLIM
3JIEMECHTOM

1. IIpaBo, momyiexaniee NMPUMEHEHHUIO K TPakJaHCKO-IIPABOBBIM OTHOLIEHUSIM C
y4acTHEM HMHOCTPAHHBIX TpaXAaH WIM HHOCTPAHHBIX IOPUAMYECKUX JIMIl JIHOO
IPaXXJaHCKO-TIPABOBBIM OTHOIIEHUSM, OCJIOXXHEHHBIM MHBIM WHOCTPAHHBIM AJIEMEHTOM,
B TOM YHCIIE B CIIy4asx, KOTJa OOBEKT TPa)KTaHCKHUX IPAaB HAXOJWUTCS 3a TPaHUIICH,
ompezeNsieTcsl Ha OCHOBAaHWM MEXKIyHApOJHBIX J0roBopoB Poccuiickoit deaepaium,
Hacrosimero Koaekca, npyrux 3akoHOB (ITyHKT 2 CTaThbu 3) U 00bIYacB, MPU3HABACMBIX B
Poccuiickoit @enepanuu.

Oco0OeHHOCTH OTpe/esIeHNs TpaBa, MOISKAIIETO TPUMEHEHHIO MEXTyHAPOIHBIM
KOMMEPYECKUM  apOUTpakeM, yCTAaHABIMBAIOTCA 3aKOHOM O  MEXKIYHApOJIHOM
KOMMEPYECKOM apOUTpaxe.

2. Eciii B COOTBETCTBUHU C ITYHKTOM | HacTosiliei cTaTbil HEBO3MOKHO OIMpPEAETUTh
npaBo, TMoOjJIeXKallee MNPUMEHEHHIO, TMPUMEHSAETCS TMpaBO CTpaHbl, C KOTOPOH
IpaXkIaHCKO-TIPAaBOBOE OTHOIIIEHUE, OCIIO)KHEHHOE WHOCTPAHHBIM 3JIEMEHTOM, HanOoJee
TECHO CBS3aHO.
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3. Ecmu wmexayHapoausiii  goroBop Poccuiickoit  ®enepanuu  COAEPKHUT
MaTepUAIbHO-TIPABOBBIE HOPMBI, MOJUIEKAIINE NPUMEHEHHI0 K COOTBETCTBYIOLIEMY
OTHOILICHUIO, OIPEACICHUE HAa OCHOBE KOJUIM3MOHHBIX HOPM IIpaBa, NMPUMEHUMOTO K
BOIIPOCaM, MOJHOCTBIO YPETrYJIMPOBAHHBIM TAKUMH MaTepHUAIbHO-NPABOBBIMU HOpPMaMHU,
HCKJIIOYAETCS.

Cratbsa 1190. O6paTHasi oTCBLIKA

1. Jlrobas OTChUIKA K WHOCTPAaHHOMY TIPaBy B COOTBETCTBHHM C IPaBHJIAMH
HACTOSIIECro pas3jelia JOoJDKHA pacCMAaTPUBATHCS KaK OTChUIKA K MaTEpUAIbHOMY, a HE K
KOJUTM3MOHHOMY TIPaBy COOTBETCTBYIOIICH CTpaHbl, 3a KCKIIOUECHHEM CIIyYacs,
MPEyCMOTPEHHBIX ITyHKTOM 2 HACTOSIICH CTAThH.

2. OOparHasi OTCBUIKA HHOCTPAHHOTO IpaBa MOXET IPUHUMATHCS B CIIydasx
OTCBUIKH K POCCHHCKOMY TIpaBy, OINPEIEISIOIIEMY MPAaBOBOE MOJOXKEHHE (HU3UIECKOTO
muna (crateu 1195 - 1200).

Cratbs 1192. [IpuMeHeHHe HMIIEPATUBHBIX HOPM

1. IlpaBuna HacToOsIIEro pasjiesia HE 3aTparuBaroT JEUCTBUE TEX UMIIEPATUBHBIX
HOpM 3akoHojaTenbcTBa Poccuiickoit ®Denepanuu, KOTOpble BCIEJACTBUE YyKa3aHUs B
caMHX HMMIIEpaTHBHBIX HOpPMax WJIM BBHUJY HX OCOOOro 3HAu€HUs, B TOM 4YHCIE JUIs
obecrieyeHusi MpaB U OXPAHAEMBIX 3aKOHOM HHTEPECOB YYACTHHKOB TIPa)KIaHCKOTO
000pOTa, PEryJupyroT COOTBETCTBYIOIIME OTHOILEHUS HE3aBUCHUMO OT IOJUIEKAIIEro
MPUMEHEHUIO TIpaBa.

2. Ilpu nmpuMeHeHHH MpaBa KaKOW-JIMOO CTPAHBI COTJIACHO MPaBUJIAM HACTOSIIETO
paszena CyJq MOXET NPUHATH BO BHHMAaHHE HMMIIEPATHBHBIE HOPMBI TIpaBa ApPYyTOu
CTpaHbl, UMEIOIIEH TECHYIO CBSI3b C OTHOIIEHUEM, €CJIM COTJIACHO MPaBY 3TOM CTpPaHBI
TaKh€ HOPMBI JIOJDKHBI PEryJMpOBAaTh COOTBETCTBYIOIIME OTHOIIEHHUS HE3aBHCHMO OT
MOJUIeKAIIero MpUMEHEHUIo npasa. [Ipu 3TOM cyn AOKeH YYUThIBaTh Ha3Hau€HUE U
XapakTep TaKuX HOPM, a TaKyKe MOCIEACTBHUS UX MPUMEHEHHS WIH HEIPUMEHEHHUS.

Cratbs 1209. IlpaBo, noaJie:kaiiee npuMeHeHHIO K GopMe CAeJIKHU

1. ®opMa caenku MOAUMHAETCA NMpaBy MecTa ee coBepiueHus. OpHako chelnka,
COBEpIIICHHAs 32 TPAaHUIICH, HE MOXKET ObITh NMpPHU3HAHA HEIECHCTBUTEIHHOU BCIICJCTBHE
HecoOro1eHUsT POPMBI, €CITU COOITIOICHBI TPEOOBAHUS POCCHICKOTO TIpaBa.

[IpaBuna, npeaycMOTpeHHBIE ab3a1ieM MepBbIM HACTOSIIETO IMyHKTa, TPUMEHSIOTCS
1 K (hopme TOBEPCHHOCTH.

2. ®opMa BHENIHEIKOHOMHUYECKOW CHCNKH, XOTS Obl OJHON W3 CTOPOH KOTOPOI
SBIISIETCSI POCCHUIICKOE IOPUAMYECKOE JIMLO, TMOAYMHSAETCS HE3aBUCUMO OT MecTa
COBEpIICHHUS 3TOU C/IEJIKU POCCUICKOMY MpaBy. ITO MPaBUIIO TPUMEHSETCS U B CIIydasx,
Korja XoTsa Obl OJHOW M3 CTOPOH TAaKOM CHEJNKH BBICTYNAeT OCYIIECTBIISIOIIEE
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HpPEANPUHAMATEIBCKYIO JIESTEIBHOCTh (QU3MUECKOE JIUIIO, JIUYHBIM 3aKOHOM KOTOPOTo B
COOTBETCTBHHU co cTaThel 1195 Hacrosmero Koaekca siBnsiercst poccuiickoe mnpaso.

3. ®opma cHenKd B OTHOUIEHMH HEABM)KMMOIO MMYLIECTBA MOAUYUHSIETCSA NpaBy
CTpaHbl, IIe HaXOQUTCS 3TO UMYIIECTBO, & B OTHOUICHMH HEIBW>KMMOIO HUMYIIECTBA,
KOTOpPO€ BHECEHO B IOCYJIapCTBEHHBIN peectp B Poccuiickoin Penepannn, poOCCUINCKOMY

paBy.

Cratpsa 1211. IIpaBo, noajiesxkamee NpMMEeHEHHIO K 10r0OBOPY NPH OTCYTCTBUM
coryialieHusi CTOPOH 0 BbIOOpe npaBa

1. IIpu OTCYTCTBUM COTJAILlIEHUs CTOPOH O IMOJUIeXKAlleM NPHUMEHEHUIO IMpaBe K
JOTOBOPY MPUMEHSETCSI IPaBO CTPAHBI, C KOTOPOil JOrOBOp Hanboiee TeCHO CBSI3aH.

2. IIpaBoM cTpaHbl, ¢ KOTOPOil TOrOBOp HaubojIee TECHO CBA3aH, CUUTACTCS, €CIU
MHOE HE BBITEKACT W3 3aKOHA, YCJIOBHH WM CyIIecTBa JIOTOBOpa JIMOO COBOKYIHOCTH
00CTOSITENBCTB JIeN1a, IPABO CTPAHBI, II€ HAXOAUTCS MECTO JKUTENIbCTBA MM OCHOBHOE
MECTO JIeTEIbHOCTH CTOPOHBI, KOTOpas OCYLIECTBISET HCIOJHEHNE, HMeIoIiee
pelaroiiee 3HaUYCHUE I COIEPKaHuUs I0TOBOPa.

3. CropoHoil, KOTOpass OCYIIECTBJISECT MCIOJHEHUE, HMEIOIIEE pelIaronee
3HA4YeHHE Ul COJACPKAHMS JOrOBOpa, MPHU3HAETCS, €CJIM MHOE HE BBITEKAET W3 3aKOHa,
YCIIOBHI MJIM CYyIIECTBA JIOrOBOpa JIMOO COBOKYHMHOCTH OOCTOSITENBCTB Jieja, CTOPOHA,
SBJISIOLIASICS, B YACTHOCTH:

1) mpoaaBLIOM - B IOTOBOPE KYIUIU-IIPOIAXKH;

2) napuTelneM - B JOrOBOPE JapeHus;

3) apenaonareseMm - B I0TOBOPE apeH/Ibl;

4) ccynonaTeneM - B JOroBope 6€3B03ME3HOI0 N0JIb30BaHMS;

5) NOAPSIAYMKOM - B IOTOBOPE HOAPAAA;

6) IEpEeBO3YHKOM - B IOTOBOPE TEPEBO3KH;

7) SKCIIETUTOPOM - B IOTOBOPE TPAHCTIOPTHOM IKCIICTUTINH;

8) 3aliMoaBIeM (KPEIUTOPOM) - B IOTOBOPE 3aiiMa (KpEIUTHOM JIOTOBOPE);

9) ¢hMHAHCOBBIM areHTOM - B JOTOBOpE (PMHAHCHPOBAHUS O]l YCTYIIKY JIEHEKHOTO
TpeboBaHuS;

10) OGamkoM - B J0roBope OAHKOBCKOTO BKJIaja (IEmo3uTa) W JIOTOBOPE
0aHKOBCKOT'O CUeTa;

11) xpaHuTeneM - B JOroBOpe XpaHEHUs;

12) cTpaxOBILKKOM - B JOTOBOPE CTPAaXOBaHUS;

13) noBepeHHBIM - B IOTOBOPE MOPYUEHUS;

14) KOMHCCHOHEPOM - B IOTOBOPE KOMHUCCHH;

15) areHTOM - B areHTCKOM JI0rOBOPE;

16) mpaBooOtagaTeeM - B JOroBope KOMMEPUECKOW KOHIIECCHH;

17) 3anoromaresnem - B TOTOBOPE O 3aJI0TE;

18) mopyunTesnem - B TOTOBOPE MOPYIUTEIHCTBA;

19) nuiieH3napom - B JIMIIEH3HOHHOM JIOTOBOPE.

4. TlpaBoM cTpaHbl, C KOTOPOH JAOTOBOp Hambojee TECHO CBsI3aH, CUMTACTCS, €CITU
MHOE HE BBITEKAET U3 3aKOHA, YCJIOBUH WM CYLIECTBAa JOrOBOpa JMOO COBOKYMHOCTH
00CTOSTENLCTB €A, B YACTHOCTH:
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1) B OTHOUIEHUH JOTOBOPA CTPOUTEIBHOTO MOAPSANa M JIOTOBOpa MOApsAIa Ha
BBITIOJIHEHUE TMPOEKTHBIX U M3BICKATEIBCKUX PabOT - MpaBO CTpaHbl, I7I€ B OCHOBHOM
CO3JAI0TCS PEAYCMOTPEHHBIE COOTBETCTBYIOIIUM JIOTOBOPOM PE3YJIbTATHI;

2) B OTHOLICHHH JIOTOBOpA IMPOCTOrO TOBApHILECTBA - IMPaBO CTpPaHbl, TIe B
OCHOBHOM OCYILECTBJISIETCS AESITEIbHOCTh TAKOTO TOBAPUIIIECTBA;

3) B OTHOIIEHUH JOTOBOPA, 3AKIIOUEHHOTO Ha ayKIMOHE, MO KOHKYpCy WIH Ha
Oupike, - MPaBO CTPAHBI, TJI€ MPOBOJUTCS ayKIIMOH, KOHKYPC WM HaXOAUTCA OMpxKa.

5. K nmoroBopy, conepramiemMy 3JIEMEHTBHI Pa3jIM4YHbIX JOTOBOPOB, IMPUMEHSETCH,
€clii HHOE HE BBITEKAeT W3 3aKOHA, YCIOBUM WJIM CyIIecTBa JOroBopa JiMOO
COBOKYITHOCTH OOCTOSITENILCTB JI€Jla, IpaBO CTpaHbl, € KOTOPOH 3TOT JOroBOD,
paccMaTpHuBaeMbIil B 11€710M, HanOoJIee TECHO CBS3aH.

6. Ecnu B goroBope HCIOJIb30BaHbl MPUHATBIE B MEXIYHAPOJHOM 000pOTE
TOProBbl€ TEPMHUHBI, MPU OTCYTCTBUM B JOTOBOPE HHBIX YKa3aHUW CUMTAETCA, YTO
CTOpPOHAMH COTJIACOBAHO MPUMEHEHHE K MX OTHOLICHHSM OOBbIYaeB JAEIOBOro 000poTa,
0003Ha4YaEeMBIX COOTBETCTBYIOIIUMHU TOPTOBBIMU TEPMUHAMH.

Crarba 1214. IIpaBo, nmomiekamee NPUMEHEHHUI0 K [0rOBOPY O CO3JaHWHU
IOPHIMYECKOr0 JTUIA ¢ HHOCTPAHHBIM y4acTHeM

K noroBopy o0 co31aHUM IOPUIMYECKOTO JIMLA C HWHOCTPAHHBIM Y4acTHEM
NPUMEHSETCS] TPaBO CTPaHbl, B KOTOPOM COIJIAaCHO JIOTOBOPY MOJUICKHUT YUPEKICHUIO
IOPUINYECKOE JIHIIO.

Crares 1215. Cdepa peiictBus mnpasa, mNoMIeKalmero INPUMEHEHHK) K
JAOTOBOPY

[IpaBoM, mojiekamuM MPUMEHEHHUIO K JIOTOBOPY B COOTBETCTBUHU C IMpaBHIIAMHU
crareit 1210 - 1214, 1216 nacrosmero Koaekca, onpeaensitoTcsi, B Y4aCTHOCTH:

1) TosiKOBaHME TOTOBOPA;

2) npaBa u 00s3aHHOCTH CTOPOH JI0TOBODA;

3) UCIOJIHEHHE JOTOBOPA;

4) mocnenCTBUS HEUCIIOJIHEHUS MIIM HEHA ICKAIIIETO UCTIOTHEHUS JI0TOBOPA;

5) mpekpaiieHue 10roBopa;

6) TOCJIeICTBUS HEIEHCTBUTEILHOCTH JIOTOBOPA.
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PRIVATE LAW RESEARCH INSTITUTE

COMMENTARY TO THE PART THREE
OF THE CIVIL CODE OF THE RUSSIAN FEDERATION

Materials are prepared using the legislative acts as of August 1, 2002

Under Editorship of the
Doctor of Jurisprudence, Professor A.L.. MAKOVSKY
and Doctor of Jurisprudence, Professor E.A. SUKHANOV

Commentary to Article 1214

3. The choice of law rule formulated in Art 1214 is of imperative (mandatory)
nature. Since it is determined with no stipulations that the law of the country where the
legal entity with foreign participation is to be founded applies to the agreement on
formation a legal entity, a possibility for the parties to agree on law applicable to such
agreement is excluded. The principle of autonomy of parties’ will does not cover this
case. This conclusion is confirmed by the fact that the rule on applicable law to such

contract is formulated as separate article, and is not placed in Article 1211.
4. ...


Yulia
Text Box
                  EXHIBIT P - 2
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UCCJIEJAOBATEJbCKUM IIEHTP YACTHOI'O ITIPABA

KOMMEHTAPHUM K YACTH TPETJ)EfI
I'PAKJIAHCKOI'O KOJEKCA POCCUIICKOM ®EJEPALIUA

Marepualt moArOTOBJIEH C HCIIOTH30BaHUEM ITPABOBBIX aKTOB
1o coctostHuio Ha 1 aBrycra 2002 roga

ITox penaxkuueit
JOKTOpa PUAHYECKHX HAYK, npodeccopa A.Jl. MAKOBCKOI'O
U IOKTOPA IOPHIANYECKUX HAYK, npopeccopa E.A. CYXAHOBA

Kommenrapuii k cratee 1214

1. Crarbs 1214 ycTaHaBIMBaeT KOJUIM3MOHHYI0 HOPMY, IPEIMETOM KOTOPOM
SBJIAETCA OIpEAENICHUuEe IpaBa, MOJJIEKAIIEro NMPUMEHEHUI0 K JOrOBOPY O CO3JIaHUU
IOPUIMYECKOTO JIUIa C HMHOCTpaHHBIM ydactueMm. Panee B OcnoBbl 1991 r. Obuia
BKIIIOYEHA HOpMa CXOAHOTro conepxkanus. B m. 3 cr. 166 OcnoB 1991 1. ObLIO
MpeayCMOTPEHO clienyromee TmpaBuio: "K 10roBopy o0 CO3MaHUM  COBMECTHOTO
OPEINPUATHS C y9aCTHEM HHOCTPAHHBIX IOPHIWYECKHX JIUI M TPaKIaH MPUMEHSEeTCS
MPaBO CTPaHbI, IJI€ YUPEKIEHO COBMECTHOE MpeAnpUsiTUe".

3aKoHO/aTENIbHOE 3aKpeIUIEHUE NMPUBEJCHHOTO MPaBUiia OOBICHIIOCH IPUYUHAMU
HUCTOpUYECKOTO Xapakrepa. B nHawane 1987 1. ObUIM NPUHSATHI TEpPBbIE HOPMATHBHbBIC
aKThl, PETYJUPYIOIINE BO3MOKHOCTbH JI0MyCKa MHOCTPAHHBIX NMHBECTHUIIMI B HAIILy CTPaHy
B (opme Tak Ha3bIBAEMBIX COBMECTHBIX MPEINPHUATHN, TOJ KOTOPHIMH MOHUMAJHCH
MPEANPUATUSL C OMpeNeJICHHOW J10JIe MHOCTpaHHOro ydactus. [IpenmpusiTis Takoro
polla CO3aBaIMCh B YCIOBHUSX, KOTJa KOPIOPATHBHOTO 3aKOHOJATENbCTBA (00
aKIIMOHEPHBIX OOIIECTBaX, OOIIeCTBaX C OTPAHUYCHHOW OTBETCTBEHHOCTHIO W Jp.) B
CTpaHe He ObUIO M Ha MPAKTUKE B IIEJIOM PsJ€ CIy4yaeB NPU 3aKIIOUYEHUH JIOTOBOPOB O
CO3/IaHUU OTHX MPEANPHUATHHA TO TMPEeIIOKCHUSIM HHOCTPAHHBIX MapTHEPOB B HHUX
BKJIFOYAJIUCh YCIIOBHSI, MpeaycMaTpUBalofe NMPUMEHEHUE K JOTOBOPY IpaBa TpeThei
CTpaHbl, a MMEHHO IpaBa CTPaHbl MecTa apOUTPAKHOTO PACCMOTPEHHUS BO3MOXKHBIX
criopoB (B KauecTBe KoToporo HaszpiBauch CrokroneM, Ilropux, XKenesa). B mpyrue
JIOTOBOPBI BKJIOUAJIACh OTCHUIKA 0 BOMPOCaM, HE YPETryJIMPOBaHHBIM B CAMOM JIOTOBOPE,
K IIpaBy CTpaHbl MHOCTPAHHOTO MHBECTOpa. Bo Bcex 3THX cilydasx HapylIajacs MPUHIHUIT
POCCUICKOTO 3aKOHO/1aTeJIbCTBA, COTJIACHO KOTOpOMY CO3/IaHHbIE U
3aperucTpupoBaHHblie B Poccum 1opuauueckue JHla JO0JKHBI paccMaTpuBaThbes B
KaueCcTBE IOPUIUYECKUX JIUL POCCUHCKOTO MpaBsa.

Bxitouenne mnpuBeneHHoro Bbimie mpaBuwia B OcHoBel 1991 1. uckimoyano
BO3MOKHOCTh OTCBUIKH K MHOCTPAHHOMY IPaBY B MOJAOOHBIX CIydasX.

2. Ilpemmer perymupoBanus B cT. 1214 cdhopmynupoBan mmpe, 4YeM B
MPEIECTBYIONIEM 3aKoHOAaTeNnbCcTBe. [loHATHE "HOpUAMYECKOEe JUI0 C WHOCTPAHHBIM
y4yacTueM'", ¢ OJTHON CTOPOHBI, OTIMYAETCS OT MOHATHS ""COBMECTHOE MpEANnpuUsTie", moj
KOTOPBIM OOBIYHO TIOHUMAETCs MPEANpPUATHE C yYaCTHEM MHOCTPAHHOTO MHBECTOpA, a C
JIpyrol  CTOPOHBI, OT TOHATHUS "KOMMEpUecKasi OpraHu3alusi C WHOCTPAHHBIMU
MHBECTULIUAMHU'", KOTOPBIA UCIIONB3YeTCs B 3aKOHE 00 MHOCTPAHHBIX MHBECTUIIMSX.
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Cratbsa 1214 pacnpocTpaHsieTcst Ha BCe JOTOBOPbI O CO3IaHUH IOPUAMUYECKHUX JHI] C
MHOCTPAaHHBIM Y4YaCTHEM HE3aBHUCHUMO OT TOr0, B KaKOW CTpaHE OHM CO3JAl0TCS, U OT
TOTO, MJIET JIK PeYb O CO3JaHMM KOMMEPYECKON OpraHu3alii Uid HEKOMMEpPUYECKOU
OpraHM3aluy JJIs JOCTHXKCHHUSI OINPEICJICHHON OOIIEeCTBEHHO MOJIE3HOW LENH, B TOM
qrcie 00pa3oBaTeNbHON, 0J1aroTBOPUTEIBHON, HAYUYHOW WM penurno3Hoi. TodHo Tak
K€ HEe HMMEeT 3HA4YeHHs, B KAaKOW OpraHW3alMOHHO - MPaBOBOM ¢opme cozmaercs
opuanueckoe auio. B Poccuiickoit ®enepanuy Takue IOPUIUYECKUE JUIA MOTYT
co3maBatbcs B opMme U B mopsijake, npeaycmorpennsix ['K u apyrumu denepanbHbiMu
3akoHaMH (00  aKIMOHEpHBIX  oOO0miecTBax, oOOmecTBaX C  OTPaHUYCHHOU
OTBETCTBEHHOCTBIO U JIp.).

[Tpumenennsiii B cT. 1214 Tepmun "mporoop" ciegayer MOHUMATh TaKUM 00pazoM,
YTO OH O3HA4YaeT M BKIIOYAeT B ceOs BCE YUYpeOUTEIbHBIC JTOKYMEHTHI (yCTaB H
YUpPEIUTENbHBIA  JOTOBOP, TNPUIOKEHUS K HUM). YUpeauTeIbHbIE JIOKYMEHTHI
IOPUINYECKUX JIUIl C UHOCTPAHHBIM YYAaCTHEM JOJIKHBI ONPEICNIATh pa3Mep U MOPSIOK
dbopMupoBaHHs yCTaBHOTO KalWTala, paclpeelieHue W pa3Mep J0Jeid YYaCTHUKOB,
CTPYKTYPY U KOMIIETEHLIMIO OPTAaHOB IOPUIUUECKOTO JIULIA, TOPAIOK MPUHATHUS PELICHUH,
NepeYeHb BOMPOCOB, TPEOYIOUINX PEIICHUsI O0IIEro COOpaHusi Y4aCTHUKOB, U JIp. DTU H
JIpyTHe MOJOKEHHSI He JOJDKHBI TPOTUBOPEUUTH 3aKOHOAATENHCTBY PO.

B ct. 1214 roBOpuTCS TOJIBKO O JIOTOBOPE O CO3JaHUU IOPUIWYECKOrO JIHIA C
MHOCTPAHHBIM Y4YacTHEM, a HE O JJOTOBOPAX, 3aKII0YAEMbIX TAKHM IOPHINYECKUM JIUIIOM
C JpyruMH cyObekTamMHM, B TOM uucie M ¢ ydpeaurensmu. [IpaBo, noanexariee
IPUMEHEHHUIO K 3TUM JIOTOBOPAM, JOJDKHO OINPEAETATHCS B COOTBETCTBHM C JIPYTHUMHU
HOpMaMu, ycTaHoBIeHHbIMU pazzenioM VI T'K, a Takxe nuabiMu 3akoHamu PO.

3. Ilo cBoeMy xapakTepy KOJUIM3MOHHas HOpMa, copMynupoBaHHas B cT. 1214,
MMeEeT MMIIepaTUBHBIN (00s3aTenbHblil) Xapakrep. [TockoybKy ycTaHOBIEHO 0€3 KaKuX-
700 OTOBOPOK, YTO K JOTOBOPY O CO3JAaHHM FOPUAUYECKOTO JHIAa C MHOCTPAHHBIM
y4acTHEM NPUMEHSETCS NpPaBO CTPaHbl, B KOTOPOM COTJACHO JOTOBOPY HOJJIEKUT
YUPESKICHUIO IOPHINYECKOE JIMIIO, MCKIIOYAeTCSd BO3MOXKHOCTH COTJIAIICHUS CTOPOH O
BbIOOpE MPUMEHUMOTO K TAKOMY JIOTOBOpY IpaBa. [leiicTBHe MpUHIINIIA aBTOHOMHH BOJIH
CTOPOH Ha JJAaHHBIM CiIy4yall HE paclpoOCTPaHSAETCA. OTOT BBIBOJ HAaXOJHUT CBOE
MOJITBEPKACHUE U B TOM, YTO IPAaBUJIO O NPUMEHEHHH MpaBa K JOrOBOpaM TaKOIro poja
c(hopMyITUpOBAaHO B BUJE OTIEIHHON CTaThH, a HE TIOMEIIEHO B CT. 1211.

4. KommmsnonHas HopMa, copmynupoBaHHas B cT. 1214 (kak u OOJIBIIUHCTBO
JIpyrux HopM naHHoro pasnena ['K), OTHOCHTCS K 4MCTy JBYCTOPOHHHUX KOJUTM3MOHHBIX
npaBwi. M3 cr. 1214 cnegyer, uto mob6oi poccuiickuii cyj (oOuieil opucIuKInu,
rOCyAapCTBEHHBIN apOUTPaKHbIN Cy[, Cy[, pacCMaTPUBAIOIIMNA SKOHOMHYECKHE CIIOPHI)
WIH MEXIYHapOIHBI KOMMEPUECKU apOuTpax (TpeTeHCKUil cyna) MpH pacCMOTPEHHUH
Cropa Mo JOroBOpy O co3gaHuu B PoccuM HOpPUAMYECKOTrO JMIA C HMHOCTPAHHBIM
y4acTHEeM JOJKEH MPUMEHSTh B cuily cT. 1214 poccuiickoe mpaBo Kak MpaBO CTPaHBI,
rzie ObUIO YUPEXKIEHO IOPUANIECKOE JTHIIO.

Bo3zHukaer BOmpoc, MOXKET JIM JOTOBOP O CO3AAHHUU TAKOTO IOPUIMYECKOTO JHUIla
COJIEpKaTh yCJIOBHE O MPUMEHEHUH WHOTO TpaBa, yeM mnpaBo Poccuiickoit denepanuu,
Ha TEePPUTOPUU KOTOpPOH OHO yupekaaercsa. CrneayeT clenarb BbIBOJ, YTO 3TO YCIOBHE
noroBopa siBisiercs B Poccun HeneHCTBUTENBHBIM (HUYTOXKHBIM), IIOCKOJIBKY OHO HPSIMO
MPOTHUBOPEUUT 3aKOHOAATENbCTBY (cM. cT. 168 T'K).
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EXHIBIT 2

5. Crarbs 1214 1o cBoeMy cojAepkKaHMIO TECHO cBsizaHa co cT. 1202,
MPeyCMaTPUBAIOIIEH, YTO JIMYHBIM 3aKOHOM HOPUIAMYECKOTO JIMIA CUUTACTCS IMPaBO
CTpaHBbI, TJ€ YUPEKACHO IOPUANYECKOE JIUIO0. TOIKOBaHUE JJOTOBOPA O CO3JaHUH TaKOTO
IOPUINYECKOTO JIUIA OCYIIECTBISIETCS B COOTBETCTBUH C POCCUHCKUM MPABOM. DTHM Ke
npaBoM OyAyT OINpEenesiThCS TIOCIEACTBHS  HEJICHCTBUTENBHOCTH JIOTOBOpa H
paspenieHne Ipyrux BOIpocoB (CM. KoMMeHTapui K ¢T. 1202).
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EXHIBITP -3

INSTITUTE OF STATE AND LAW OF THE RUSSIAN ACADEMY OF SCIENCES

COMMENTARY OF THE CIVIL CODE OF THE RUSSIAN FEDERATION,
PART THREE

(Article by article)

Materials are prepare using the legislative acts as of January 1, 2004

Under editorship of

Doctor of Jurisprudence, Professor

T.E. ABOVA,

Doctor of Jurisprudence, Professor
M.M. BOGISLAVSKY,
Doctor of Jurisprudence

A.G. SVETLANOV

9......

In order to avoid unfavorable consequences item 5 of the present article is based on
premise that general rule favors consideration of an agreement as a whole when determining the
applicable law. General conflict of law rule referring to the law of the country with which the
contract is the most closely connects retains its effect. The specifics is in the manner in which
this connection is determined. Presence of elements of various types of contracts in one contract
is not to be ignored. At the same time the court’s task when making a determination on
applicable law is to consider these elements in their entirety, keeping in mind that they are parts
of the same contract in order to subject the contract, to the extent possible, the substantive rules
of the one country law.
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EXHIBIT 3
UHCTUTYT OCYJJAPCTBA U ITIPABA POCCUHCKOMN AKAJIEMUU HAYK

KOMMEHTAPHUM K T'PAJKTAHCKOMY KOJEKCY POCCUICKOM ®EJIEPAIINU,
YACTH TPETBHEN

(ITocrareiinblii)

Matepuai noAroTOBIEH C UCIIOJIb30BAHUEM MTPABOBHIX AaKTOB
o cocrosinuto Ha 1 ssuBaps 2004 roga

o penakuueit
JAOKTOpPa I0PUIAMYECKUX HAYK, npodeccopa
T.E. ABOBOW,

JAOKTOpPa I0PUIANYECKUX HAYK, npodeccopa
M.M. BOI'YCJIABCKOTI'O,
AOKTOPA IOPUINYECKHUX HAYK

A.JI. CBETJIAHOBA

9. IlyHKT 5 KOMMEHTUPYEMOU CTAaTbU IMOCBAILIEH ONPEAEIECHUI0 NMPUMEHUMOro MpaBa K
JIOTOBOPY, COJEPKALIEMY DJIEMEHTBI PA3IMYHBIX 10rOBOpoB. Hampumep, B KOHTpakTe Hapsly ¢
IIOCTaBKOW  OIPENEICHHOIO0 O000pYJOBaHMsI MOXKET MPEeIyCMAaTpUBaTBCS €ro  MOHTAX,
TEXHUYECKOe OOCITy)KHBaHHE, MPEIOCTABICHNUE pa3pelIeHns] Ha UCIOJIb30BAHUE ONPEAETICHHOM
TE€XHOJOTMH, T.€. COYETAThCA BJIEMEHTHl JOIOBOPOB KYIUIM-NIPOJAXH W MOApsATa, a TaKkKe
JIMLIEH3UOHHOTO J10roBOpa. Bo3MOXHBI M 0ojee CI0XHbIE coueTaHus. PerynmpoBaHMIO TaKuX
noroBopoB B yacTu nepBoit ['K mocesiien n. 3 cr. 421, rae ansg ux 0o003Ha4eHUs UCIIOJIb30BaH
TepMuH '"cMmemaHHbI goroBop". CBoio cnenuduky umMeeTr MW mpodiemMa KOJIM3UOHHOTO
yperynupoBaHusi JaHHbIX goroBopoB B MUIL. Mmenno 3Ty crenuduky u oTpaxkaer m. 5
KOMMeHTHpyemMon crathu. Coxeprkameecss B HEM IIPaBWIO SIBISETCS HOBBIM JUIS HAILIETO
3aKOHO/IaTE€NbCTBA. B M3BECTHOM CTENEHU CXOJHasi MO3UIUs BbIpakeHa B 1. 1 cT. 4 Pumckoi
koHBeHIMH 1980 r.

IlocTaHOBKa KOJJIM3MOHHOI'O BONPOCA OTIENBHO B OTHOLIEHMM Ka)I0TO BHJA JI0I0BOpPA,
BKJIIOYEHHOT'O B CMEILIAHHBIM JI0rOBOpP, CIIOCOOHA NMPHUBECTH K TOMY, YTO IO CYILECTBY €IMHAs
caenka OyIeT peryaupoBaTbCs pa3IUYHBIMUA TMPABONOpPAIKaMHU. Takod TOAXOX dpeBar
3HAYUTCIBHBIMM OCJIO)KHCHHSAMH W3-3a BEPOSTHOIO HECOBIAJCHHUS COACPXKAHMS Pa3HBIX
HAl[MOHAJbHBIX HOPM MAaTEpUAIbHOIO TMpaBa M TPYAHOCTEH HX  OJAHOBPEMEHHOIO
COIVIACOBAHHOIO IpHUMeHeHMs. HexenarenbHOCTh MONOOHONW CHUTyallMM KOHCTAaTHUPyeTCs B
JOKTPUHE U MOATBEPKAAECTCS IPAKTUKOM.

Bo n36exanune ykazaHHBIX HEOJArONMPHUSATHBIX MOCIEACTBUN M. S KOMMEHTUPYEMOU CTaThU
UCXOIUT B KadyecTBE OOINEro MpaBWiIa W3 MPENNOYTHTEIBHOCTH PACCMOTPEHMS JOrOBOpa B
Ka4yecTBE €IMHOr0 IeJION0 IpHU OINpPENeNeHuH MNPUMEHMMOro K Hemy npaBa. OOmas
KOJUTM3HMOHHAsI TPHUBS3Ka K TpaBy CTPaHbl, ¢ KOTOPOH JOTroBOp HauOojiee TECHO CBSA3aH,
coxpaHsieT cBoe JeiictBue. Crneum¢puka COCTOUT B TOM, KaK YCTAHaBJIMBAETCs 3Ta CBA3b.
Hanuune B 10roBope 371€MEHTOB pa3IMYHBIX JOTOBOPOB HE JOJHKHO HTHOPHpPOBaThCs. Bmecte ¢
TEM 3a/1a4a CyJa IPH ONpPEAEICHUH IPUMEHUMOTO MIPaBa - paCCMaTPUBATh JAHHBIC JJIIEMEHTHI B
UX COBOKYIHOCTH C Y4€TOM HMX HaJIM4yus B €AMHOM JOIOBOPE B LEISAX €r0 yperyJupOBaHUs,
HACKOJIBKO 3TO BO3MO>KHO, MATEPHAJIBHO-IIPAaBOBBIMA HOPMaMH OJIHOTO IPaBOMNOPSAKa.

Kak mpsiMo mpenycMOTpeHO B KOMMEHTHPYEMOM ITyHKTE, M3JI0KEHHOE O0Iee MpaBUIIo
JEUCTBYET, €CIM MHOE HE BBITEKAeT M3 3aKOHA, YCJIOBUM MM CyIIecTBa JOroBopa JHOO
COBOKYITHOCTH OOCTOSITENTLCTB JeTa.

IIooToMy OHO He mpeBaIUpyeT, HANpHUMEp, HaJ HMMIICPATUBHBIMHM KOJUIM3HOHHBIMU
HopMamu. Eciiu B jorosope cozpepkarcs 3J1€EMEHTHI 1I0TOBOPOB, IPUMEHUMOE NPaBO K KOTOPBIM
YCTaHABJIMBAETCS Ha OCHOBE MMIIEPATHUBHBIX HOPM (CM., B 4aCTHOCTH, . 2 cT. 1213, 1214 T'K),
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TO TAKUMH HOPMaMHU HaJJICKHUT PYyKOBOJCTBOBATHCS B OTHOLIEHHM COOTBETCTBYIOLIUX BHIOB
noroopoB. CrieioBaHKE JaHHBIM HOpMaM He 00513aTeNIbHO 00YCIIOBUT PEryJIMPOBAaHUE JIOTOBOPA
HOpMaMH pa3INyYHbIX MPAaBONOPSAAKOB, KOJIb CKOPO €CTh OCHOBAHUS 3aKJIIOUUTh, YTO U JIOTOBOP,
paccMaTpuBaeMblil B 11€JI0M, HaHOOJee TECHO CBsI3aH C TEM K€ MPaBOM, K KOTOPOMY OTChLIAeT
UMIIEpAaTUBHAs KOJUIM3MOHHAs HOPMa, pacHpOCTpaHSIONIas CBOE JEHCTBHE Ha OINpeAeTICHHBIN
3JIEMEHT JaHHOTO JI0OTOBOPA.

OOmiee mpaBWiIO M. 5 KOMMEHTHPYEMOH CTaThU TOMJICKUT MPUMEHEHHIO U C YYETOM
ycnoBuit noroopa. Tak, m. 4 cr. 1210 I'K ucxoauT u3 BO3MOXHOCTH BBHIOOpa KOHTpareHTaMu
paBa HE TOJIBKO B OTHOILIEHUH JOTOBOpa B LEJIOM, HO U ISl OTAEIBHBIX €ro 4dacrei (CM.
KOMMeHT. K cT. 1210). Kak u B npeasiaymeM cirydae, JOMyCTUMBII BBIOOp CTOpOHAMU MpaBa B
OTHOIIEHWU OTJIEJIbHBIX 4YacTel JI0roBOpa, COAEpX AILMX 3JIEMEHTHl Pa3jIUYHbIX JOTOBOPOB,
JIOJKEH MIPUHUMATBCS BO BHUMaHHUE. DTO TAK)KE HE 03HA4YAaeT aBTOMATHUYECKH, YTO ONPEIEICHNE
IPUMEHHUMOTO NpaBa K APYTUM YacTsAM JIOrOBOpa 00s13aTENIbHO MPUBEAET K €0 PEryIupoBaHUIO
pa3sHBIMU MIPABOMOPSAAKAMHU, XOTS TAKOM BapHaHT U HE UCKITIOYAETCS.

Haxkonen, aHanu3 cyliecTBa J0roBopa JUOO COBOKYITHOCTH OOCTOSITENIBCTB JI€a MOKET
BBISIBUTB, YTO JIOTOBOP COCTOMT W3 HAaCTOJIBKO Pa3sHOPOAHBIX, OTHOCUTENBHO HE3aBUCHUMBIX U B
IPUHLIKIIE OTAEIUMBIX APYT OT ApPYyTa 3JEMEHTOB, YTO ONPABIAHHBIM SIBISIETCS NMPUMEHEHHE K
HUM B JJAHHOM CJIy4ae Pa3JIU4HbIX MPaBONOPSIKOB.
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EXHIBITP -4

INSTITUTE OF LAW AND COMPARATIVE JURISPRUDENCE
WITH THE GOVERNMENT OF THE RUSSIAN FEDERATION

COMMENTARY TO THE CIVIL CODE OF THE RUSSIAN FEDERATION
PART THREE

(Article by article)

Materials are prepared using the laws as of
September 1, 2003 (part V) and June 6 2003 (parte VI)

Under Editorship of
N.I. MARYSHEVA, K.B. YAROSHENKO

3. .....An opinion set forth by Professor Lunts over 30 years ago to the effect that the
statute of the obligation does not apply to issues related to legal personality and legally capacity
of the parties to the contract, form and procedure of signing of the contract, proprietary interest
(transfer of ownership rights), has been confirmed in domestic law (in the present article, as well
as in articles 1202, 1205, 209) and in 1980 UN Vienna Convention on International Sales of
Goods (in particular it does not deal with validity of an agreements itself or any of its provisions,
any custom, as well as consequences, which the agreement might have to the ownership right to
the sold goods — art. 4)...
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EXHIBIT 4

HHCTHUTYT 3AKOHOJATEJIbCTBA U CPABHUTEJIbHOTI'O ITPABOBEJEHUSI
ITPU NIPABUTEJIBCTBE POCCUUCKOU ®EJEPALIUN

KOMMEHTAPUI . 5
K TPAXKIAHCKOMY KOJEKCY POCCUMCKOM ®EJNEPAIIUN
YACTHU TPETHEHA

(ITocrareitnblii)

Marepwuai moAroToBIICH ¢ UCTIOIB30BAHUEM MIPABOBBIX aKTOB
1o coctostHuto Ha 1 cenTsiOps 2003 roma (pasnen V)
u 6 utons 2003 roga (pazaen VI)

Ilox penakumen
H.N. MAPBIIIIEBOMU, K.b. APOIIEHKO

3. B cr. 1215 omnpenenena cdepa aelcTBus IpaBa, NPUMEHMMOIO K JOTOBOPHBIM
0053aTeNTLCTBEHHBIM OTHOIICHUSIM: MPEXK]IE BCETO B OTHOILIECHUH MPaB M 0053aHHOCTEN CTOPOH,
BKJTIIOYAsl TIOCJICACTBUS HEUCTIOTHEHUS WM HEHAIIEKAIIEr0 WCIONHEHUS, B OTHOIICHUU
OCHOBaHUH OCBOOOXKACHHSI OT OTBETCTBEHHOCTH, MPOCPOUKH HCIOTHEHUS. BbickazanHoe Ooiee
30 et Hazan JI.A. JIyHIIeM MHEHHE O TOM, YTO K CTAaTyTy 00s3aTE€JIbCTBAa HE OTHOCSATCS BOIIPOCHI
0 TPaBOCYOBEKTHOCTH M TPABOCIOCOOHOCTH CTOPOH IO KOHTPakTy, (QopMe U TMOpsIKe
MOJIMCAaHUsI KOHTPAKTa, BOIPOCH! BEIIHOTO MpaBa (Tepexo]l mpaBa cOOCTBEHHOCTH), TTOYYHIIO0
MOJTBEPKICHUE B OTEYECTBEHHOM 3aKOHO/IATEIhCTBE (B KOMMEHTUPYEMOI cTaThe, a TAKXKE B CT.
1202, 1205, 1209) u B Benckoii kouBeniiun OOH 1980 r. 0 qoroBopax MexIyHapOIHON KyILIH-
MpOoJakd TOBAapoOB (B YaCTHOCTH, OHA HE KacaeTcs NEHCTBUTENBLHOCTH CaMOTO JOrOBOpa HIIU
KaKNX-JTH00 U3 ero MoJIOKECHU, TF000r0 00bIYasi, a TAKKE MOCIEICTBUN, KOTOPBIE MOXKET UMETh
JIOTOBOP B OTHOIIECHUU TIpaBa COOCTBEHHOCTH HA MPOJAHHBIA TOBap - cT. 4). B nene MKAC N
99/1994 (pewenne ot 22 HOsOps 1995 r.) <*> cmop BO3ZHUK M3 3aKIIOUEHHOI'O POCCHUCKUM
MPOJABIOM C MHOCTPAHHBIM MOKYIATEIEeM JOrOBOpa MEXIYHAPOJHONW KYIUIM-IIPOJaKU TOBapa,
IIeHa B KOTOpoM Obuia nuddepeHIpoBaHa B 3aBHCUMOCTH OT MPOLEHTHOTO COJCpKAaHUs
oOyciioBieHHoro mokasarens. lleHa Ha ToOBap, KayecTBO KOTOPOTO HHKE€ MHUHHUMAIbHO
JIOITyCTUMBIX TpeOOBaHUi, onpeaeneHa He Obuta. OnpeeneHue IeHbl TAKOro TOBapa BO3ZMOXKHO
Ha ocHOBe CcT. 55 Benckoil konBeHiun OOH 1980 r. YuuTthiBasg, 4To yCI0BUEM MPUMEHEHHUS
3TOM CTaTbM CIY)XUT OpUAMYECKas JeHCTBUTENBHOCTh KOHTPAKTa, 3aKIIOYEHHOTO 0e3
omnpejeNeHusl IEeHbl, a Takke TOT (akT, uro KoHBeHIMs He KacaeTcsi AeMCTBUTEIbHOCTU
JIOTOBOpA MJIM KAaKHX-JIMOO €ro MOJIOKEHUH, apOUTphl HMPUILIN K BBIBOIY, YTO OPUIHMUYECKYIO
JNEHCTBUTENBHOCTh JIOTOBOpa CJIEAyeT OMNpelNeisiTh Ha OCHOBAaHUM HOPM IMPUMEHHMOIO
HAIIMOHAJIFHOTO MPaBa, KOTOPHIM OBLJIO MPU3HAHO MPaBO CTpaHsbl mpoaasua (cormacuo OI'3 1991
r.). Ha ocnoBanum m. 1 cr. 75 OI'3 1991 r. Takoii goroBop OBLI MPU3HAH IOPUIAYECKH
JIEACTBUTEIIbHBIM.
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EXHIBITP -5

INDIVIDUAL ENTREPRENEUR
LEGAL STATU AND TYPES OF ACITIVITY

Third Edition,
With amendments and additions

M.Y. TIKHOMIROV

Moreover the Law of RSFSR “On Enterprises and Entrepreneurs” and the USSR
Law “On General Principles of Individual Entrepreneurial Activities in the USSR”, as
well as other legislative acts were based on an erroneous notion that puruit of
entrepreneurial activity by an individual as possible by way of formation of a legal entity
for this purpose <1>. In the meantime formation (foundation) of a legal entity is not
entrepreneurial activity <2>, but a volitional act, indicating that the individual-founder
possesses a spirit of enterprise. Upon formation and completion of the state registration of
the legal entity (or enterprise using terminology of the law of that time) it is not the
individual who engages in the entrepreneurial activity, but the legal entity founded by
him.
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EXHIBIT 5

UHIUBUJY AJBHBIN MPEJANTPUHUMATEJIb
ITPABOBOE ITOJIO’KEHUE U BUbI JAEATEJIBHOCTH

Tpetre n3nanue,
C U3MEHEHUSMHU U JOTIOJTHEHUSIMHU

M.IO. TUXOMUPOB

Vka3zaHHblE HOpPMBI, a TakXKe psa JAPYTHMX TPaBOBBIX HOPM OJOKHpPOBAIU
npuMeHeHnue Ha tepputopun Poccuiickoit @eneparu 3akona CCCP ot 02.04.1991 "O6
o0mmx Havanax mnpeanpuHuMarenbcTBa rpaxnaadn B CCCP", koTopblil, Kak yxke
O0TMEYAJIOCh, MPEIyCMAaTPUBANl BeJAeHHE (DU3MUECKUMU JIMLAMHU TPEANPUHUMATETHCKON
JIESTEIPHOCTH KakK IyTeM CO3/aHus IOPUAWYECKOro JHIa, Tak M 0e3 oOpa3oBaHHA
takoBoro. IloaTromMy wHAMBHIyanmbHas NpEANpPUHUMATEIbCKAs JAEATEIBHOCTh 0e3
oOpaszoBaHus ropuaudeckoro jauma B 1991 T. Morma OCymecTBIATHCA JUIIb TPU
OTCYTCTBHHM y COOTBETCTBYIOLIETO MPEANPHUHUMATENS HAEMHBIX PAaOOTHHKOB W TIOCHE
pEerucTpaluy UHIUBUAYAIbHON TPYIOBON AEATEIbHOCTH.

Kpome Ttoro, u 3akon PCOCP "O npeanpugatusix U MOpeAnpUHUMATEIbCKON
nesitenbHOCcTH", U 3akoH CCCP "O6 o0mux Havanax npeAanpuHAMAaTeIbCTBA TPaXK/IaH B
CCCP", a Takke HEKOTOpBIC JpPYrHe INPaBOBbIC aKThl HCXOIWIM M3 ONIMOOYHOTO
MPEACTaBICHUsT O TOM, YTO OCYIIECTBJICHUE TPAXKIAHUHOM MNPEANPUHUMATEIHCKON
JIESATEIHbHOCTA BO3MOXKHO TMYTEM CO3JIaHUS B ATHX LEISAX IOPUAMYECKOro Jjmna <l1>.
Mexny Tem  co3maHue — (Y4peKIeHHE) IOPUIMYECKOro  JMIa - O3TO  He
MpeANpUHUMATENIbCKAs ~ JEATeNbHOCTh  <2>, a  eAWHUYHBIM  BOJICBOM  aKT,
CBUJETEIbCTBYIOLINI JIMIIb O MPEeINPUUMYHBOCTH TpaxaaHuHa-yupeautens. [locie
CO3/IaHUs ¥ TOCYAAPCTBEHHON PErHCTpaMy IOPUANIECKOTO KA (MM TPEANPUSITHS - TIO
TEPMUHOJIOTUHN 3aKOHOJIATEJIbCTBA TOTO BPEMEHH) MPEANPUHIUMATENBCKYIO AEATEIbHOCTD
OCYIIECTBJISIET YK€ HE TPAXKIAAHUH, a CO3JaHHOE UM IOPHINYECKOE JIUILIO.

<1> Ilo stoit npuunne 3akoH PCOCP "O npennpuatusax u npeInprHUMAaTEeIbCKON
JesITeNbHOCTH", KaK MPaBUIIO, HE MpeayCcMaTpUBall IPaBo COOCTBEHHOCTH IOPHINYECKOTO
JIMIIA HA UMYIIECTBO - OHO HAaXOAWJIOCh B COOCTBEHHOCTHU yupeauTenei. DTO Kacanoch He
TOJIBKO TOCYJJapCTBEHHBIX M MYHULIUIIAIbHBIX TPEANPUATUH, HO TAaKKE UHANBUIYAJTbHBIX
(ceMeMHBIX) YaCTHBIX MPEINPUSATHH, CMEIIAHHBIX TOBAPHUILECTB, TOBAPHUILECTB C
OTrPaHUYEHHON OTBETCTBEHHOCTBIO.

<2> Hampumep, 3akon PCOCP "O mnpeanpusatusx W HOpeANPUHUMATENBCKOMN
JIEeSTeNBHOCTH" OIpeNeNsl MPEeANPHHUMATENBCKYIO JIEATEIbHOCTh KaK MHHUIIMATUBHYIO
CaMOCTOSITETIbHYIO JAEATEIbHOCTh TPaXJaH M HUX OOBEIWHEHHH, HANpaBICHHYIO Ha
nosryderne npuosun. [lpu sTom, cornacHo cT. 1 3Toro 3akoHa, "mpeanmpuHUMAaTEIbCKas
JESTeNIbHOCTh OCYLIECTBIISIETCSl TpakJaHAMM Ha CBOM PUCK M MOJ HMYIIECTBEHHYIO
OTBETCTBEHHOCTh B TIpeJesiaX, OMNpeleNsIeMbIX OpraHU3alOHHO-IIPABOBOM (opMoii
npeanpusTus”.
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EXHIBITP -6

CONSTITUTIONAL COURT OF THE RUSSIAN FEDERATION

RESOLUTION
February 24,2004, N 3-11

IN CASE OF REVIEW OF CONSITUTIONALITY OF CERTAIN PROVISIONS OF
ARTICLES 74 AND 77 OF THE FEDERAL LAW “ON JOINT STOCK COMPANIES”,
REULATING THE PROCEDURE FOR CONSOLIDATION OF THE PLACED SHARES
OF A JOINT STOCK COMPANY AND BUY OUT OF THE FRACTIONAL SHARES,
BAED ON COMPLAINTS OF INDIVUDUALS, “CADET ESTABLISHMENT” AND
INQUIRY FROM THE OCTRYBRSKY DISTRICT COURT FOR THE CITY OF
PENZA.

Entrepreneurial activity is an independent, pursued at one’s own risk activity, the purpose
of which is methodic generation of profit from the use of property, sales of goods, rendering of
services by persons, registered in this capacity in accordance with the procedure established by
law. Activity of the shareholders is not entrepreneurial [activity] (it is viewed as other economic
activity, not prohibited by law), however it as well entails certain economic risks, because the
shareholding company itself engages in entrepreneurial activity.
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EXHIBIT 6
KOHCTUTYIHMOHHBIN CYJI POCCUICKOH ®EJIEPAIINU

INOCTAHOBJIEHHUE
ot 24 ¢espans 2004 r. N 3-I1

MO JEJY O MPOBEPKE KOHCTUTYLIHOHHOCTH
OTJIEJBHBIX MOJOKEHUI CTATEM 74 U 77 ®EJEPAJILHOTO
3AKOHA "OB AKIIMOHEPHBIX OBLIIECTBAX", PET'YJIUPYIOILIUX MOPSJIOK
KOHCOJUJIALIMU PASMEIIEHHBIX AKIIAI AKIIMOHEPHOT'O OBIIECTBA
W BBIKYIIA JIPOBHBIX AKIAIA, B CBSI3M C JKAJJIOBAMH T'PAJKIIAH,
KOMITAHUM "KAJIET UCTEBJIUIIMEHT" ¥ 3AIIPOCOM OKTSABPHLCKOI'O
PAMTOHHOTI'O CY/JIA T'OPOJIA MEH3bI

3. Cratps 8 (uacth 1) Konctutyuuu Poccuiickoit @eneparun B Ka4ecTBe OJTHOM U3 OCHOB
KOHCTUTYLIMOHHOTO  CTpPOsS  MPOBO3IJIAIIA€T CBOOOJY HSKOHOMHUYECKOM  JESTEIBbHOCTH.
[TpuHIMIIOM 3KOHOMMYECKOW CBOOOBI MPEAONPEAEISAIOTCS KOHCTUTYIIMOHHO TapaHTHpYEMble
IIPAaBOMOYHS, COCTABJISIFOIIME OCHOBHOE COJIEp’KaHHWE KOHCTUTYLIMOHHOTO IpaBa Ha CBOOOJHOE
UCIIOJIb30BaHUE CBOMX CIIOCOOHOCTEH M MMYIIECTBa JIJs MPEeIIpUHUMATENbCKOM M UHOM He
3alpPEICHHON 3aKOHOM 3KOHOMUYECKOU JIEATENbHOCTU. Peanusys JaHHOe mpaBo, 3aKpETUICHHOE
B crathe 34 (uyacth 1) Koncrutyuum Poccuiickoit @enepaunu, rpaxjiaHe BIIpaBe ONpPeeNATh
chepy DOTOH  JEATEIBHOCTM U  OCYILECTBISATH COOTBETCTBYIOIIYIO  JESTEIBHOCTH B
UHIMBUAYAIBHOM TMOpAAKe MO0 COBMECTHO C JpPYrMMHU JIMLIAMH IIyT€M Yyd4acTusi B
XO35IICTBEHHOM OOIIIECTBE, TOBApHILECTBE WJIM IMPOU3BOJICTBEHHOM KOOINEpaTHBE, T.€. IMyTEM
CO3J1aHUsI KOMMEPUYECKOM opraHuzalMu Kak (HOpMbl KOJUIEKTUBHOTO TNpEANPHUHUMATENIbCTBA,
CaMOCTOSITENIbHO BBIOMPATh 3KOHOMHYECKYIO CTPATErvio pa3BUTHs OM3HECA, UCTIOJIb30BaTh CBOE
MMYIIECTBO C yueToM ycTaHoBiIeHHbIX KoHcturynuei Poccuiickoit @eaepannu rapaHTuil rpasa
cooctBeHHOCTH (cTaTths 35, 4YacTh 3) M TMOAJNEPKKH TOCYNAapCTBOM J100pPOCOBECTHOU
KOHKypeHIuu (cTaThs 8, yacTh 1; cTaths 34, 9acTh 2).

[IpennpuHuMaTenbckas — AEATENbHOCTh  NPEACTaBIsIET  COOOH  caMOCTOSITEIbHYIO,
OCYULIECTBIIIEMYIO0 Ha CBOM PUCK AEATEIBHOCTB, LI€JIb KOTOPOH - CUCTEMAaTHYECKOE IMOJIy4CHHE
npuOBUTM OT TOJIB30BAHUS UMYIIECTBOM, MPOJIaXKH TOBAPOB, BBIMOJIHEHHUS pabOT WIIM OKa3aHUs
yCIIyT JINLAMH, 3apETHCTPUPOBAHHBIMUA B 3TOM KadeCTBE B YCTAHOBICHHOM 3aKOHOM ITOPSIIKE.
JlesTeNnbHOCTh AKLIMOHEPOB HE SIBJSIETCS NPEINPUHMMATEIbCKOM (OHA OTHOCHUTCS K MHOM HE
3allpPeLIeHHON 3aKOHOM SKOHOMHYECKOM AEATENBHOCTH), OJHAKO M OHA BIICUET ONpE/IEICHHBIE
SKOHOMHYECKUE PHUCKH, TMOCKOJBKY CaMO aKIMOHEpHOE OOIECTBO MPEeANPHUHUMATEIHCKYIO
JEATEIIBHOCTD OCYILECTBIISCT.
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